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IN THE COURT OF THE SPECIAL JUDGE AT JORHAT 
 

Present  :  Sri Vinod Kumar Chandak, M.A., M.Com, LL.B., AJS 
                  Special Judge, Jorhat 
 

JUDGMENT IN SPECIAL CASE NO. 12 OF 2015 
(G.R. Case No. 1222 of 2010) 

Jorhat P.S. Case No. 617 of 2010 
 
Transmitting Magistrate:- 
 
Md. Darak Ullah, 
The then Chief Judicial Magistrate, 
Jorhat District 
 

State of Assam 

-Versus- 

Sri Budhen Karmakar @ Budhen Neog, 
Son of Sri Hem Kanta Neog, 
Resident of Desoi Nagar, 
P.S. Jorhat, 
District-Jorhat.                                                          ….   Accused 
 

APPEARANCES: 

For the State     :  Sri Muhidhar Dutta, Learned Special P.P., Jorhat 

For the Accused:  Sri Simanta Barthakur; Smt. Rupali Rai Baruah 
                               & Md. Ezaz Anwar,  
                               Learned Defence Advocates, Jorhat                               
                               
CHARGE FRAMED UNDER SECTIONS 376/511 OF INDIAN PENAL CODE 

READ WITH SECTION 8 OF THE PROTECTION OF CHILDREN FROM 

SEXUAL OFFENCES ACT, 2012  

 

Date of Charge                          :  28-05-2015  
Date of prosecution evidence :   05-08-2015; 03-02-2016; 11-03-2016;    

                                                       29-06-2016; 05-08-2016; 23-11-2016;   

                                                       04-01-2017; 14-07-2017 & 03-11-2017   

Statement of Accused  

Recorded on                             :    19-01-2018  

Date of Argument                    :    08-05-2018  
Date of Judgment                    :    15-05-2018 



 

 

SPECIAL CASE NO. 12 OF 2015 

2 

2 

J  U  D  G  M  E  N  T 
 

1).              The prosecution story, in brief, is that Jorhat P.S. Case No. 617/2010 

under Section 376 of IPC was registered on the basis of a F.I.R. lodged by the 

adopted father of the victim girl [hereinafter referred to as ‘X’].  

                    In the aforesaid F.I.R. dated 26/09/2010 [Exhibit-1], the adopted 

father of the victim girl alleged, inter-alia, that before two months ago prior to 

the filing of the ejahar, the accused Budhen Karmakar had committed rape upon 

his adopted daughter [hereinafter referred to as ‘X’], for which, she became 

pregnant. It is further alleged by the informant that when his adopted daughter 

was doing work at the cowshed, she somehow slipped over the iron pan, for 

which, she suffered grievous injuries over her stomach as a result of which her 

pregnancy was terminated. Further version of the informant in the ejahar is to 

the effect that the accused after committing rape upon his adopted daughter 

threatened her with dire consequence if she discloses the incident to anyone.  

                    On receipt of the aforesaid F.I.R. by the then In-charge, Bhogdoi 

O.P. under Jorhat P.S., the same was entered vide G.D. Entry No. 544 dated 

26/09/2010 and the same was forwarded to Jorhat P.S. for registration of a case 

under proper section of law. The then Officer-in-charge, Jorhat P.S., registered 

the ejahar as Jorhat P.S. Case No. 617/2010 under Section 376 of IPC. 

                     During the course of investigation, the victim girl was medically 

examined by the doctor. Police on completion of investigation filed charge-sheet, 

in the case, against the above named accused Budhen Karmakar u/S. 374 of IPC 

read vide Charge-sheet No. 118/2012 dated 30-03-2012. 

           

2).         The then learned Chief Judicial Magistrate, District-Jorhat, committed 

the case to this Court for trial as materials were found under Section 376 IPC 

against accused person. Copy was furnished to the accused in due course.  

 

3).         Upon consideration of the record of the case and the documents 

submitted therewith and after hearing the submission of the accused and the 

prosecution in this behalf, charges were accordingly framed under Section 

376/511 of IPC read with Section 8 of The Protection of Children From Sexual 

Offences Act, 2012, by my learned predecessor-in-office. The charges were read 
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over and explained to the accused, to which, the accused pleaded not guilty and 

claimed to be tried. 

 

4).         During the course of trial, 12 [twelve] numbers of witnesses including 

the informant, Medical Officer and the I.O. were examined on behalf of the 

prosecution to prove the charge u/Ss. 376/511 of IPC read with Section 8 of The 

Protection of Children From Sexual Offences Act, 2012. 

              On completion of prosecution evidence, statement of above named 

accused was recorded u/S. 313 of Cr.P.C. The accused stated that he had been 

falsely implicated in the case. He did not commit rape upon the victim, as alleged 

by the adopted father of the victim. The accused pleaded innocence. No witness 

was adduced by the accused in his defence. 

 

5).            I have heard Sri Muhidhar Dutta, learned Special Public Prosecutor for 

the State as well as learned counsels for the accused, who is facing trial for 

commission of offence u/Ss. 376/511 of IPC read with Section 8 of The 

Protection of Children From Sexual Offences Act, 2012.   

                 

6).         Now the points for determination before this Court are as follows:- 

1) Whether on or before 26/09/2010, at Desoi Nagar under Jorhat 

P.S., in absence of the family members of the victim accused 

committed rape upon the victim and thereby committed an 

offence punishable under Sections 376/511 of IPC? 

2)  Whether during the same period and time the accused, named 

above, committed sexual assault upon the victim girl, aged 

above sixteen years but below eighteen years and thereby 

committed an offence punishable under Section 8 of The 

Protection of Children From Sexual Offences Act, 2012? 

 

DISCUSSION, DECISIONS AND REASONS THEREOF: 

7).           To decide the above charged sections of law against accused let us 

examine, analyze and appreciate the evidence of the witnesses alongwith the 

documents. 
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8).           Sri Hari Kanta Borah [PW-1] is the adopted father of the victim 

girl. His evidence is to the effect that on 26/09/2010 when he returned back 

home from Jorhat Bar Association he noticed some people alongwith his wife 

near his father-in-law’s house which is located near his house. His wife told him 

that the victim fell down on a big kerahi [iron pan] and sustained injury on her 

private part. He then asked his daughter about the incident who, in turn, 

disclosed before him that when the accused tried to commit rape upon her she 

ran away and fell down on the big kerahi and received injuries on her person. He 

then lodged ejahar before police after coming to know about the incident 

through his daughter which he exhibited as Exhibit-1 and his signature thereon 

as Exhibit-1 [1]. The statement of victim was recorded by police in connection 

with the case. She was also produced before the doctor for medico legal check-

up and thereafter she was sent before the Magistrate who recorded statement 

under Section 164 Cr.P.C.    

                 During cross-examination, he stated that only on 26/09/2010 he 

came to know about the incident through the mouth of his adopted daughter 

[victim]. He admitted that he did not mention in his ejahar the specific date on 

which the accused committed rape upon his adopted daughter. It is further 

admitted by the informant that the victim had love affair with a boy and after the 

incident she eloped with the aforesaid boy. He further stated that in the year 

2010 the victim’s age was about 19/20 years and on the date of incident his 

adopted daughter was in the house of his father-in-law. The informant further 

stated that he did not take his adopted daughter before a doctor but police took 

her before a doctor.  

 

9).             PW-2 is the victim of the instant case. This witness during her 

deposition stated that on the date of incident the accused arrived at the house of 

the informant and committed rape upon her. She did not state the incident to 

anyone. When her adopted father-cum-informant came to know about the 

incident he lodged ejahar against the accused. She also deposed that she gave 

statement before the Magistrate where she put her thumb impression. The victim 

further stated that after the incident she fell in love with one Dipak and 

thereafter eloped with him. 
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                    During cross-examination, she stated that she does not know Janu 

Kachari whose name was depicted in the statement recorded by police. She 

denied that she did not state before police as well as before the learned 

Magistrate that the accused committed rape in the house of the uncle of her 

adopted father-cum-informant of the case. She further stated that the house 

where the aforesaid crime was committed by the accused was a room filled with 

goods and there were no other houses near the place of incident.  

 

10).          The evidence of Smt. Jaanmoni Neog Borah @ Rajlakshmi 

Neog Bora [PW-3] who is the adoptive mother of the victim is to the effect 

that on the date of incident she came to the residence of her mother alongwith 

victim. After sometime she heard cries of victim from the back side of the house 

of her mother. She questioned the victim who disclosed before him that the 

accused committed rape upon her. It is her further version that at that time the 

victim was standing in the back side compound of the house. When her husband 

returned back home she divulged the fact to him who, in turn, lodged ejahar 

before police. Police arrived at her house, took her daughter before the doctor 

for medico legal check-up as well as before the Magistrate for recording 

statement under Section 164 Cr.P.C.  

                      In her cross-examination, this witness divulged that the incident 

occurred in the evening hour. She denied all the defence suggestions put to her 

during cross-examination. 

 

11).              PW-4 is Sri Satyajit Neog whose evidence is of no help to the 

prosecution as this witness stated that he came to know that accused had 

committed rape upon the victim but he does not know anything regarding the 

incident.   

                      Defence declined to cross-examine this witness. 

 

12).          The same evidence is also tendered by Smt. Rumi Neog [PW-5]. 

This witness stated that she does not know anything about the incident. But after 

the incident she came to know that the victim girl eloped with a boy. 
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                   During cross-examination, this witness stated that one Rajeev also 

used to stay in the house of informant prior to the date of incident. 

 

13).             Sri Manik Neog [PW-6] during his evidence testified that he 

came to know that victim became pregnant but he does not know from whom 

the victim became pregnant. This witness also divulged that one Rajeev used to 

stay in the house of informant prior to the date of incident. 

                     During cross-examination, this witness admitted that aforesaid 

Rajeev used to stay in the house of informant prior to the date of incident and 

when the villagers went to the house of informant in search of Rajeev, the 

former fled away from the house of informant. 

 

14).            Evidence of Sri Jiten Borah [PW-7] and Sri Nakul Saikia [PW-

8] is to the effect that they do not know whether the informant had organized 

any Mel in his house after the incident. Both of them further stated that they do 

not know anything about the incident. 

                    During cross-examination, Sri Jiten Borah [PW-7] stated that he 

knew the accused for the last 30/35 years. 

 

15).              Sri Bashab Raj Neog [PW-9] divulged during his testimony that 

he does not have any personal knowledge about the incident. As per his version, 

he thinks that the allegation against accused is false. 

                    During cross-examination, this witness admitted that he witnessed 

one male servant working in the house of the informant but after 4-5 days of 

incident the aforesaid male servant together with the victim were not found in 

the house of informant. It is further version of this witness that villagers held 

Mel/meeting in the village Namghar and the informant was invited but the later 

did not attend the Mel/meeting. 

  

16).           Dr. Kabita Bhuyan Saikia [PW-10] who was the then Lady 

Medical Officer [R] on duty, Jorhat Medical College & Hospital examined the 

victim girl on 26/09/2010 and opined that the victim girl was above 16 years and 

below 18 years; there was no recent sexual intercourse within 72 hours and 
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there was no external injury on the private part of victim. The doctor exhibited 

her report as Exhibit-2 wherein Exhibit-2 [1] was her signature.  

                      During cross-examination, the doctor stated that she has not 

stated in her report that victim was pregnant at the time of examination. The 

hymen of victim was found intact.  

 

17).            The evidence of Md. Ibrahim Ali [PW-11] who was the then 

Attached Officer at Bhogdoi O.P. under Jorhat P.S. on 26/09/2010, stated that 

the then In-charge received ejahar from the informant which was entered in 

General Diary Register vide G.D. Entry No. 544 dated 26/09/2010. The ejahar 

was sent to Jorhat P.S. for registration of a case under proper section of law. The 

I.O. exhibited the ejahar as Exhibit-1 and the signature of the then In-charge, 

Bhogdoi O.P. as Exhibit-1 [2] and the signature of the then Officer-in-charge, 

Jorhat P.S. as Exhibit-1 [3].  

                       It is stated by the I.O. that he was entrusted with the charge of 

investigation. During investigation, he examined the informant as well as victim 

of the instant case. Thereafter, he sent the victim before a doctor for medico-

legal check-up. The victim was also sent to the Court for recording her statement 

under Section 164 Cr.P.C. by the learned Magistrate. 

                      He also visited the place of occurrence and drew Sketch Map of 

the place of occurrence with index vide Exhibit-3 wherein Exhibit-3 [1] is his 

signature. The I.O. visited the house of accused but could not find him. On 

completion of investigation he submitted charge-sheet against the accused on 

30/03/2012 showing him as absconder. 

                    The I.O. during cross-examination stated that when victim’s 

statement was recorded by him, the victim stated before him that incident took 

place about 3/4 days back prior to the date of filing of the ejahar by her adopted 

father. The victim further stated before him that about 2/3 months back she 

received injury on her private part, for which, blood started oozing out of the 

same. The victim further admitted before him that the said incident occurred 

upon her due to dashing of a cow at the time of giving food to the cattle.  
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18).         PW-12 is Smt. Leena Doley who was the then Judicial Magistrate 

2nd class, Jorhat. She disclosed that on 04/10/2010 the then Chief Judicial 

Magistrate, Jorhat, sent one case record for recording statement of the victim 

under Section 164 Cr.P.C. Accordingly, she recorded statement of the victim vide 

Exhibit-4 wherein Exhibit-4 [1] was her signature. The victim gave her thumb 

impression in the aforesaid statement which was taken by her Bench Assistant N. 

Bordoloi. She sent back the case record to the C.J.M., Jorhat wherein an order 

was passed in this regard vide Exhibit-5 by the C.J.M., Jorhat wherein Exhibit-5 

[1] is the signature of the then C.J.M., Jorhat.  

                   During cross-examination, she stated that no time was given to the 

victim for reflection and she has not mentioned anything as to who accompanied 

the victim from her family in her order as well as in her statement.  

 

19).            From a close perusal of the evidence on record it is seen that the 

informant has stated two facts about the incident in his ejahar as well as 

evidence before the court.  

                   On perusing the ejahar [Exhibit-1] filed by the informant on 

26/09/2010, it is seen that the informant stated in his ejahar that before two 

months ago prior to the filing of the ejahar by himself, the accused Budhen 

Karmakar had committed rape upon his adopted daughter [hereinafter referred 

to as ‘X’], for which, she became pregnant. It is further alleged by the informant 

that when his adopted daughter was doing work at the cowshed, she somehow 

slipped over the iron pan, for which, she suffered grievous injuries over her 

stomach as a result of which her pregnancy was terminated. Further version of 

the informant in the ejahar is to the effect that the accused after committing 

rape upon his adopted daughter threatened her with dire consequence.  

 

20).             Thus, first incident stated by the informant [PW-1] of the instant 

case in his ejahar is that accused committed rape upon his adopted daughter, for 

which, she became pregnant. The second incident is that when his adopted 

daughter was doing work at the cowshed, she somehow slipped over the iron 

pan, for which, she suffered grievous injuries over her stomach as a result of 

which her pregnancy was terminated. 
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21).           From the evidence of Sri Hari Kanta Bora [PW-1] who is the 

informant of the case it is seen that on 26/09/2010 when he returned back home 

from Jorhat Bar Association he noticed some people alongwith his wife near his 

father-in-law’s house which is located near his house where his wife told him that 

the victim fell down on a big kerahi [iron pan] and sustained injury on her private 

part. He then asked his daughter about the incident who, in turn, disclosed 

before him that when the accused tried to commit rape upon her she ran away 

and fell down on the big kerahi and received injuries on her person. He then 

lodged ejahar before police after coming to know about the incident through his 

daughter which he exhibited as Exhibit-1 and his signature thereon as Exhibit-1 

[1]. 

                        During cross-examination, he stated that on 26/09/2010, he 

came to know about the incident through the mouth of his adopted daughter 

[victim]. He admitted that he did not mention in his ejahar the specific date on 

which the accused committed rape upon his adopted daughter. It is further 

admitted by the informant that the victim had love affair with a boy and after the 

incident she eloped with the aforesaid boy. He further stated that in the year 

2010 the victim’s age was about 19/20 years and on the date of incident his 

adopted daughter was in the house of his father-in-law. The informant further 

stated that he did not take his adopted daughter before a doctor but police took 

her before a doctor. 

 

22).                It is seen from the evidence of the adoptive mother of victim 

[PW-3] Smt. Jaanmoni Neog Borah @ Rajlakshmi Neog Bora that on the date of 

incident she came to the residence of her mother alongwith victim. After 

sometime she heard cries of victim from the back side of the house of her 

mother. She questioned the victim who disclosed before him that the accused 

committed rape upon her. It is her further version that at that time the victim 

was standing in the back side compound of the house. When her husband 

returned back home she divulged the fact to him who, in turn, lodged ejahar 

before police. Police arrived at her house, took her daughter before the doctor 

for medico legal check-up as well as before the Magistrate for recording 

statement under Section 164 Cr.P.C.  
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                      In her cross-examination, this witness divulged that the incident 

occurred in the evening hour. She denied all the defence suggestions put to her 

during cross-examination.                   

 

23).          Victim [PW-2] during her evidence divulged that on the date of 

incident the accused arrived at the house of the informant and committed rape 

upon her. She did not state the incident to anyone. When her adopted father-

cum-informant came to know about the incident he lodged ejahar against the 

accused. The victim further stated that after the incident she fell in love with one 

Dipak and thereafter eloped with him. 

                    During cross-examination, she stated that she does not know Janu 

Kachari whose name was reflected in the statement recorded by police. She 

denied that she did not state before police as well as before the learned 

Magistrate that the accused committed rape in the house of the uncle of her 

adopted father-cum-informant of the case. She further stated that the house 

where the aforesaid crime was committed by the accused was a room filled with 

goods and there were no other houses near the place of incident. 

                    Thus, two-fold evidence is tendered by the victim of the instant 

case. 

 

24).             Sri Manik Neog [PW-6] during his evidence testified that he came to 

know that victim became pregnant but he does not know from whom the victim 

became pregnant. This witness also divulged that one Rajeev used to stay in 

the house of informant prior to the date of incident. 

                     During cross-examination, this witness admitted that aforesaid 

Rajeev used to stay in the house of informant prior to the date of incident and 

when the villagers went to the house of informant in search of Rajeev, after the 

incident, the former fled away from the house of informant. 

 

25).            Sri Bashab Raj Neog [PW-9] during cross-examination admitted that 

he witnessed one male servant working in the house of the informant but after 

4-5 days of incident the aforesaid male servant together with the victim were not 

found in the house of informant. It is further version of this witness that villagers 
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held Mel/meeting in the village Namghar and the informant was invited but the 

later did not attend the Mel/meeting.   

 

26).            The I.O. [PW-11] during his cross-examination stated that when 

victim’s statement was recorded by him, the victim stated before him that 

incident took place about 3/4 days back prior to the date of filing of the ejahar by 

her adopted father. The victim further stated before him that about 2/3 months 

back she received injury on her private part, for which, blood started oozing out 

of the same. The victim further admitted before him that the said incident 

occurred upon her due to dashing of a cow at the time of giving food to the 

cattle. 

 

27).         The accused during his statement under Section 313 Cr.P.C. had 

denied that he had physical contact with the victim.  

 

28).        Admittedly, the investigating officer of the instant case, did not seize 

school certificate/birth certificate of the victim from her parent to show that the 

victim was a child/minor less than 18 [eighteen] years as on the date of 

commission of offence. But from the cross-examination of the informant [PW-1] 

it is seen that the victim attained her puberty in his house. He further stated that 

on his assumption the victim was aged about 19/20 years in the year 2010. 

 

29).            The learned counsel during course of argument has submitted some 

case laws. 

                   In the case of Abbas Ahmed Choudhary-versus-State of 

Assam, (2010) 12 SCC 115, the Hon’ble Apex Court has held that “we are 

conscious of the fact that in a matter of rape, the statement of the 

prosecutrix must be given primary consideration, but, at the same 

time, the broad principle is that the prosecution has to prove its case 

beyond reasonable doubt applies equally to a case of rape and there 

can be no presumption that a prosecutrix would always tell the entire 

story truthfully”. 
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                   In Raju-versus-State of Madhya Pradesh (2008) 15 SCC 

133, the Hon’ble Supreme Court has held that “testimony of the victim of a 

rape cannot be presumed to be a gospel truth and observed that false 

allegations of rape can cause equal distress, humiliation and damage to 

the accused as well”. 

 

30).           In view of the law laid down by the Hon’ble Apex Court as discussed 

hereinabove and on scrutinizing the evidence on record, considering the entire 

aspect of the matter and the evidence, produced by the prosecution, I am of the 

considered opinion that the prosecution has failed to establish that the accused 

committed rape on the victim on the date of incident as alleged by the informant 

in his ejahar.  

                   The prosecution witnesses contradicted their evidence with each 

other. Further, the evidence of victim is not cogent, firm or believable. Medical 

report of victim does not support the version of evidence of prosecution 

witnesses or materials on record. Hence, accused is entitled to acquittal under 

benefit of doubt against charged sections, i.e., 376/511 of IPC as well as under 

Section 8 of The Protection of Children from Sexual Offences Act, 2012, which I 

accordingly do. 

 

31).          In the result, accused Sri Budhen Karmakar is acquitted of the 

charges levelled against him on benefit of doubt and he is set at liberty forthwith 

from the charges under Sections 376/511 of IPC read with Section 8 of The 

Protection of Children from Sexual Offences Act, 2012. 

                Accused is on bail. The bail bond of accused is extended for another 

06 [six] months from today as per provision of Section 437-A Cr.P.C. 

 

32).         Given under my hand and seal of this Court on this 15th day of May 

2018.  

 

Special Judge, Jorhat 
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ANNEXURES:- 

PROSECUTION WITNESSES:- 

PW-1 Sri Hari Kanta Bora, adopted father of victim girl-

cum-informant of the case. 

PW-2 Victim girl. 

PW-3 Smt. Jaanmoni Neog Borah @ Rajlakshmi Neog 

Bora, adopted mother of the victim. 

PW-4 Sri Satyajit Neog, government employee. 

PW-5 Smt. Rumi Neog, housewife/ daily labour.  

PW-6 Sri Manik Neog, retired employee.  

PW-7 Sri Jiten Bora, another retired employee. 

PW-8 Sri Nakul Saikia, another retired employee. 

PW-9 Sri Bashab Raj Neog, sport teacher. 

PW-10 Dr. Kabita Bhuyan Saikia who examined the victim. 

PW-11 Md. Ibrahim Ali, I.O. of the case. 

PW-12 Smt. Leena Doley, the then Judicial Magistrate 2nd 

class, Jorhat 

 

COURT WITNESS:-      NIL 

EXHIBITS FOR THE PROSECUTION:- 

 

Exhibit-1 Ejahar  

Exhibit-2 Medical Report 

Exhibit-3 Sketch Map of the place of occurrence with index 

Exhibit-4 Statement of victim under Section 164 Cr.P.C. 
recorded by the learned Magistrate. 

Exhibit-5 Order of C.J.M., Jorhat in connection with G.R. Case 
No. 1222/2010 

 
MATERIAL EXHIBIT           :- NIL 
DEFENCE WITNESSES        :-NONE 
 

Special Judge, Jorhat. 
Typed & transcribed by: 

 

   Sri Mrinal Jyoti Bora, 

(Stenographer Grade-I) 
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